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QUESTIONS PRESENTED 


1. Were the circumstances of appellant's mental condition such 
that he was not afforded reasonable opportunity of consulting legal 


counsel during the crucial 72 hours? 


2. Is a waiver of counsel freely and intelligently given where 
appellent was not apprized of his right to consult with an attorney and 


to have one present during the interrogation? 


3. Is a waiver of counsel freely and intelligently given where 
appellant is advised by an official superior officer that he did not 


need legal counsel? 


4. Was appellant misled by his detrimental reliance on advice 


of official superior officer that he did not need legal counsel? 


5. Was a proper and adequate medical examination given appellant 
when he had a history of alcoholism, blackouts, dizziness and fainting 
spells and he was not referred for a psychiatric examination or to a 


hospital for evaluation? 


6. Was the Air Force bound to comply with administrative re- 


quirements of an officer's resignation within the provisions of AFR 35-66, 


effective April 14, 1959 to a resignation effective April 2h, 19597 


7. Was the resignation voluntary under the circumstances of 
appellent's medical and physical condition and the subtle influence of 


command ? 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,158 


MURRAY H. INGALLS, APPELLANT 
Vv. 


EUGENE M. ZUCKERT, Secretary of the Air Force, APPELLEE 


BRIEF FOR APPELLANT 


Jurisdictional Statement 
This is an appeal under the provisions of Title 28, U. S. 


Code, Section 1291, from an Order of the United States District Court 


for the District of Columbia entered November 6, 1964, dismissing the 


complaint. Notice of Appeal was filed November 6, 1964. 


Statenent of the Case 


It is requested that the following pages from the Transcript 
be read: Pages 44-161, 176, 178, 187, 189-228, 237, 243, 256 260, 
269, 280, 283, 288, 298, 299, 301, 303, 305, 309-310, 312, 313, 

315, 317, 318, 349-376. : 
In Ingalls v. Zuckert, No. 16788 decided October 25, 1962, 
114 US App. D. C. 39, 309 F 2d. 659, this Court reversed stating 

"Air Force Regulation 35-66, at least by 

implication, required that appellant be afforded 

the opportunity to consult with legal counsel be- 

fore making his decision. Failure to comply with 

its own regulation would render appellant's resig- 

nation void. On this question, the evidence now 

of record presents a factual issue. Consequently, 

summary judgment was improvidently granted.” 

Appellant, a Major in the United States Air Force, with over 
fourteen years of military service, was Chief, Development Engineer- 
ing Branch of the Air Force Missile Development Center at Holloman 
Air Force Base, Alamogordo, New Mexico in December 1958 . He was 


married and the father of two children? 


Sometime in December, 1958 or in January, 1959, Appellant 


was interviewed by Harris 0. Poy, Office of Special Investigations, 
U. S. Air Force, in regard to some derogatory matter. Poy informed 
appellant that he was under investigation but did notadvine on right 
of counsel. Article 31, Uniform Code of Military Justice was read ond 
Poy gave general advice. (Tr. 44, 236). 

Appellant again saw Poy, subsequent to the previous meeting 
which appellant places in December, 1958 and Poy on ieomees 20, 1959. 
1. He is a veteran of World War II with over forty (40) air combat 


missions in North Africa, Sicily, Salerno and Southern France. 
He participated in the Berlin Air Lift. 


However, at no time did the investigator Poy advise on the right of 


counsel during the investigation (Tr. 47). Poy claims that he advised 


on right of counsel on January 20 only, but not in the subsequent meeting. 


Appellant denies he was advised on right of counsel on January 20. 
Poy took a written statement from appellant but the investigator 
aid not advise on the right of counsel. 


Q. Now at this time did you advise Major Ingalls that 
he had the right of counsel? (Tr. 258-259). 


A. Wo, sir. I never raised the question. 


I see. Did any of your superiors ever advise you to 
inform a person you are investigating that he has the 
right of counsel? 


No. In fact I have been advised that it is not necessary. 


* * * * 


That is right. I understand that under the U.M.C.J. 

it is not necessary for me as a person investigating the 
matter of interest to the Air Force, it is not necessary 
to ask the individual or to tell him anything about 
counsel unless he raises the question. (Tr. 259). 


The statement was typed by Poy, at Poy's suggestion. The open- 
ing preamble is taken from the form statement, which Poy dictated. (Tr. 257). 


Q. ”...This statement here, 'I hereby further state after 
the afcrementioned explanation I do hereby voluntarily 
of my own free will make the following statement with- 
out having been subject to any coercion and unlawful 
influence and unlawful inducement and without promise 
of reward or benefit.' Is that your statement or 
Major Ingalis'?" 


That is a portion of the preamble also. (Tr. 257-258). 


% * * * 


Now, then this last paragraph, Colonel....That was part 
of the form too..." 


That is correct, sir. All of this is part of the 
form. (Tr. 258). 


Q. Now at this time did you advise Major Ingalls that 
he had the right of counsel? 


A. No, sir. I never raised the question. (Tr. 258-259). 


On March 9, 1959 appellant received a Letter of Notification 
signed by Brigadier General Daniel E. Hooks who said: "y am in 
receipt of information to substantiate discharge action nae Air 
Force Regulation 35-66." Further on in paragraph 3(c), the letter 
said: "The functions of this board and your rights, ineluding the 
availability of legal counsel, where desired are fully explained 
in AFR 35-66." (J. 4, 11, 16). He was given 72 hours to sign 
his resignation. He did not have legal counsel nor was legal 
counsel available to him. Military counsel was not provided hin, 
and it wes refused hin, although requested. (J. A. 3). 

On or about March 12, appellant signed a "tender of Resig- 
netion for the Good of the Service", without the advice of counsel, 
and counsel was refused him. (J. A. 3, 17, 18. Tr. 50, 51). 

On or about March 13, 1959, appellant received B Sapertictal 
and inadequate medical examination and was found "Qualified for 
Separation", although at that time he requested a psychiatric 
examination, which was refused him, contrary to law, sad 26 electro- 
cardiogram was given him, contrary to law, and he was suffering fron 
a Baker's cyst of the left knee and other disabilities (3. A. 3). 

On April 7, 1959, the Secretary of the Air Force! SSeasce 
appellant's resignation (J. A. 8, 23). 


On April 9, 1959, appellant was notified of the acceptance of 


his resignation by the Secretary of the Air Force, effective April 24, 
1959. (J. A. 15). 

On April 24, 1959, appellant was discharged from the Air Force 
under other than honorable conditions (J. A. 15). 

Appellant requested legal advice of Major Sigmund Gasiewicz, 
USAF Judge Advocate General of Holloman Air Force Base, who refused 
him. (fr. 49). 

Appellant requested of Major Gasiewicz during the 72-hour 
period to forward his file to the Judge Advocate General at Walker 
Air Force Base. Gasiewicz was informed that the Judge Advocate at 
Walker Air Force Base would be glad to advise appellant, if he had 
the papers. Appellant was informed that the papers could not leave 
the base. (Tr. 50). 

Colonel'James B. Gilmore, Deputy Chief of Staff for Personnel, 
who was not a lawyer, recommended that appellant resign. (Tr. 51). 

A. I talked to Colonel Gilmore and explained my conver- 
sations with Major Gasiewicz and how I had tried to have 
the' papers delivered to Walker Air Force Base. He said 
that he was aware that they couldn't leave the base and 


Colonel Gilmore counseled me and said that as far as- 
(fr. 51). 


He (Gilnore) recommended that inasmuch as the charges 
which he had seen and I had not seen, were such, it 
would be for "the best interest of the Air Force and 
myself if I would submit my resignation." 


Now, is Colonel Gilmore an attorney? 
No, sir. 
What did you say to that? 


I said, well, if this is your recommendation, I feel 
that in this instance that you have given me probably 
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legal counsel, es much as I could have gotten, and 
he said that I have given you as much as you would 
have gotten from a legal office. : 

What was the date of that conversation? 

That was on the llth. (Tr. 51). 


¥ x ¥ * 
Colonel Gilmore and Poy were informed of blackouts by appellant. 
Also Dr. Gainey was told. (Tr. 29, 140). 
When appellant signed his resignation on Merch 12, his mental 
condition was as follows: 
"T was completely mentally upset and not able to 
think clearly during the entire three days. That is 
why I spent so much time in Colonel Gilmore's office, 
using him as some assistance to me. I wasn't capable 


of doing that myself. It was a complete shock ell 
the way through." (Tr. 176). 


Lt. Colonel Ursel Nolte testified that in his presence and 


Ingalls' presence, Poy testified that he (Poy) was unaware of any 


legal counsel provided eppellant. (Tr. 152). 


The Medical Testimony 

Testimony of Dr. Caprio 

Dr. Frank Caprio, a qualified psychiatrist, testified that 
when appellant indulged in alcohol he suffered ene and blackout 
spells when he lost contact with reality.¢ (Tr. 190). 

Dr. Caprio stated that he had examined many individuals in 
appellant's situation; that it is an eccepted fact that homo- 
sexuality, like alcoholism, is 2 sickness. A sickness has to be 


evaluated by the military by the medical department. It cannot be 


evaluated by 2 line officer. Wo medical officer can evaluate the sick- 
ness. It mst be done by a psychictrist. (Tr. 209, 210). 

Based on the medical report of fainting spells and dizziness, 
the doctor making the report should have immediately ordered a psychia~ 
tric examination merely on the complaint of fainting and dizziness. 
(Tr. 220, 221, 222). 

In the best medical centers, the possibility of psychological 
factors influencing the physical symptoms are ruled out. (Tr. 225, 227). 
Testimony of Dr. Eason 

On March 18, 1959, appellant received oa superficial and inadequate 
medical examination and was found "Qualified for Separation" by Captain 
L. BE. Eason, MC, USAF and Major J. M. Gainey, Jr., MC, USAF. 

At the hearing below Captain Eason testified for the Government. 
Major Gainey was deceased. 

Eason is an anesthesiologist at the John Gaston Hospital in 
Merphis (Tr. 344). When he examined appellant in March, 1959, he was 
not aware the separation was for alleged homosexual activities (Tr. 348). 
He did not remember whether appellant requested a psychiatric examination 
or consultation (Tr. 349). He couldn't recall whether appellant re- 


quested an electrocardiogran (Tr. 352). Appellant informed Eason that 


he had been suffering from fainting and dizziness from '53 to the present, 


and clinically treated in '53. Appellant informed Dr. Eason that these 
occur on standing up too fast and that he had soaking night sweats, 
approximately 50'per cent of the time and loss of memory as a result of 


over-indulgence in alcoholic beverages. (Tr. 353-354). 


No medical or psychiatric tests were given the appellant. 


(Tr. 1-446). 


As to the appearance of the appellant on the date of his final 


physicel exarrination the transcript shows: 


Q. (Norris). Now Doctor, do you have a recollection es 
to the appearance of the plaintiff on March 13, 1959 
when you examined hin from the point of view je his 
emotional condition or the like? 


A. (Dr. Eason). No, I 


Mr. Dalton. May it please the Court, I want to point out 
thet this was after the resignation was signed. 


* * * * 


A. I don't remember the actual appearance of the patient 
at that time, and I can't recall anything, your Honor. 
(Tr. 357-358). 


. Eason aid not know why appellant was separated. 


Now, on the peter on the 13th of March, you didn't 
know why Major Ingells was being separated? » 


No (Dr. Eason). No, sir, I didn't other earn he ap 

peared in my office for a resignation physical and I 

didn't know the reason and I didn't ask hin, (Tr. 365). 
* *% * * 


Now alcoholism, Doctor, is that a disease? 


You are asking me to make a judgment I think that the 
medical field is having difficulty with, sir. 


Doesn't part of the medical profession say that alco- 
holism is a disease? 


Yes, part of it does. 
. What is the latest opinion on that, sir, if you know? 


I don't know. I am an anesthesiologist and don' 't keep 
this particuler phase of medicine up to SUS on opinion. 


(fr. 367). 


(Eason). I personally have never taken a great deal 
of interest in treating the alcoholic. (fr. 368). 


Dr. Eason testified that it was not necessary that appellant 
heve a psychiatric examination. (Tr. 371). 
Dr. Eason was unfamiliar with "blackouts". 
* x * * 
Doctor what if you knew thet Major Ingalls had blackouts 
and would your judgment be the same and not refer him to 


a hospital? 


Norri's: Your Honor, he didn't tell the doctor. 


Mr 

Mr. Delton: That isn't the question. I am assuming that he 
knew that Major Ingalls had blackouts. 
Q 

A 

Q 

A 


That is not on the report? 

Yes, sir. What is a blackout? 

Well, don't... 

What do you mean by a blackout? 

I say that a person becomes unconscious. 


The Court: Did I understand you to say, Doctor, that without 
more, you are not in a position to express an opinion? 


The Witness: That is right, sir. (Tr. 372-373). 
Dr. Eason did not give a Babinski test ond doesn't recall 


doing a neurological evaluation (Tr. 374). 


Proceedings Below 
Pursuant to the Order of this Court in Ingalls v. Zuckert, 
No. 16788, decided October 25, 1962, 114 US App. D. C. 39, 309 F 2a. 


659, the case was referred to the District Court for a hearing. 


The Court below, per Judge Keech, dismissed the Compiaines stating that 
the plaintiff was afforded the opportunity of Conseeins legal counsel, 
regarding the advisability of submitting his resignation; that he was 
able to make use of his mental facultics appropriately within the time 
prescribed; that he freely and voluntarily executed Nig ROGiEReion and 


thet AFR 35-66, dated Merch 17, 1959 is not applicable to the case. 


This appeal followed. The decision is reported in 235 F. Supp. 89 


Statutes and Regulations Involved 
AFR 35-66 (1956) 
AFR 35-66 (1959) 
AR 635-208 
Miscellaneous 
Constitutional Rights of Military Personnel, Report of Hearing 
By the Subcommittee on Constitutional Rights of the Com- 
mittee of the Judiciary, United States Sie eee 


to S. Res. 58, 88th Congress, 1st Session (1 1963), P 


The Neuroses, Alvarez (1951) 


Practical Clinical Psychiatry, Strecker, Eba cugh & Ewalt, 
Seventh Edition (1955) 


Signs and Symptoms, D. H. MacBryde, Fourth Edition (1964) 


Webster's New International Dictionary, Second Baition, 
Unabridged 


Constitution 
Article II, Sec. 2, Clause 2 
Fifth Amendment 


SUMMARY OF ARGUMENT 
I 
Appellant did not freely and intelligently waive the right of 
counsel. Military ond civilian counsel were not available within the 
military framework and under the circumstances of appellant's nental 
condition. 
II 
Appellant was not apprized of his right to counsel at the 
Interrogation. 
III 
Appellant should have been granted a psychiatric consultation 
and exemination as provided by the regulation and 
IV 


The resignation was involuntary. 


ARGUMENT 
Appellant Was Not Afforded the Opportunity of Consulting 
With Legal Counsel during the Crucial 72 Hours And the 
Waiver of Counsel Was Not Made Voluntarily, Knowingly and 
Intelligently and _the Resignation Was Tavoluntary_ 
Appellant was required to make a decision within 72 hours 


(fr. 312). He never saw the accusations and documents against hin. 


The file was marked, "Confidential" and was not declassified until 


the Department of Justice received it, several years afterwards. 


(Tr. 308-309) . 
Colonel Gasiewicz, the Staff Judge Advocate, Holloman Air 


Force Base, Alamogordo, New Mexico, testified for the Air Force, 


stating thet the file was marked "Confidential" (Tr. 299) and the 


General wanted to keep the charges secret. He told appellant thet 
he could not represent him. He said 
"In fact, I received instructions through 
Colonel Gilmore to keep this entire matter 
secret." (fr. 288). 

Gasiewicz said that he offered appellant his assistants to 
serve as counsel but appellant refused. He further stated that he 
offercd to call nearby bases, however, he had no recollection that 
he called. (Tr. 289, 295). He had no knowledge whether appellant 
had counsel. (Tr. 304). He stated he believed that he called 
Walker Air Foree Base; however, "I don't have an inne penaane 
recollection." (Tr. 289). 

Appellant on the other hand testificd as follows: 


A. He was the Judge Advocate for Holloman Air Force Bese. 


Q. And what conversation, if any, did you have with 
Major Gasiewicz? 


I asked him to be my legal counsel. He informed 
me that he could not because he worked for General 
Hooks. 


Did he make any other suggestion to you? 


He suggested that I could use the two lieutenants on 
his staff. 


What did you say to that? 


I told him inasmuch as he worked for General Hooks, 
and they did also, they were all under the same rating 
system, I didn't think it was advisable to utilize 
their services. | 


Now, did Major Gasiewicz make any other suggestion 
to you in regard to counsel? 


He suggested four other alternatives, White Sands, 
Biggs Air Force Base, Carswell and Walker Air 
Force Base. 


When you say alternatives, who do you mean at these 
places? 


The Judge Advocate at those places. 

What aid you select? 

I selected the one at Walker. 

And what happened as a result of that selection? 


Major Gasiewicz called the Judge Advocate General 
at Walker Air Force Base for ne. 


And did he contact him in your presence? 


Yes, sir. 


And what was the conversation, if you remember? 


The conversation was that he would be glad to 
represent me but he would like to see the charges 
of the accusations that were put before me. 


I asked Major Gasiewicz if I could teke then to 
Walker Air Force Bese. He said he would have to 
find out. 


I saw him again the next day. 

What was that tenth? 

That would be the afternoon of the 10th and he 
informed me at that time that I could not take 

the papers to Walker. 

I then asked him if I can't take them, can someone 
else take them in a secled envelope so that I don't 
even get to sec them, just so they can be delivered 
to the man. 


He then informed me that the papers could not leave 
the base under any circumstances. 


What did you do then? 
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A. I then went back to -- the next day and which would 
be the llth to Colonel Gilmore's office. 


% x * * 

The testimony of Gasicwicz was weak and undecided. The Court 
said at one time 

"the Court: You are not answering me, sir. I don't 

know whether the question is clear to you or not..." 


(Tr. 310). 


Appellant's testimony is clear and convincing. 


The 72-hour limitation and the actions of Colonels Gasiewicz 


and Gilmore reek of command influence. It was a psychologically 
oriented action to obtain the resignation of the appellant. 
Gasiewicz's duty was to the command; Gilmore's duty was to 
the command. There was no one to aid or provide counsel for the 
appellant within the military fromework. 
The famous Lord Chancellor of Englend (Lord Sankey) said: 
"Tt is not admissible to do a great right by 
doing a little wrong... It is not sufficient to 
do justice by obtaining a proper result by irreg- 
ular or improper means.” 
Appellant testified that he was completely mentally upset 
during the 72 hours, at the end of which, he signed his resignation. 
He never consulted military or civilian counsel. The file was 
never shown him. Colonel Gilmore advised him thet he, Gilmore, knew 
as much as a lawyer and Gilmore's advice was as good as legal advice. 
The prepared resignation was handed hin. He saw it for fifteen 


minutes and signed it within the 72 hours, dictated by. Colonel 


Gilmore. There was not an intelligent waiver of the right of counsel. 


The constitutional rights of nilitary personnel are constantly 
being scrutinized by Congress, and we find: 
"Although, as previously noted, the general 
@ischarge is issued under honorable conditions 
and does not effect veterans benefits, witnesses 
before the subcommittee did feel that it created 


some stigma on Air Force Regulation coments. 
However, a general discharge has been found to 


be a definite disadvantage to an airman secking 
civilian employnent. 


"Therefore, it would also seem desirable to 
assure that, wherever feasible, an airman be 
given the opportunity to consult with legally 
qualified counsel before waiving any rights he 
might have to contest a general discharge which 
has been proposed hin." 1/ 

The waiver and resignation were involuntary, compulsory and 
dictated by authority and therefore the action of the Air Force was 
arbitrary, capricious and lacked due process. 

"Involuntary", as defined by Webster's New International 
Dictionary, Second Edition, Unabridged, states: 

"). Wot proceeding from choice, done, given, etc. unwillingly 

or under compulsion, as involuntary submission. 
2. Unwilling; reluctant. 
3. Not under control of the will." 
The waiving of counsel was not a voluntary waiver as it was not 


"spontaneous", "free", “unimpelled by another's influence." 


Voluntary implies "freedom from compulsion". 


loonstitutional Rights of Military Personnel, Report of Hearing 
By the Subcormittee on Constitutional Rights of the Committce of the 
Judiciary, United States Senate, pursuant to S. Res. 58, 88th Congress, 
Ist Session (1963) p. 5. 
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Clearly, this case comes within the doctrine of Paroeczay v. 
Hodges, 111 U. S. App. D. C. 362, 297 F 2d. 439, where ‘the resignation 
was not voluntary, and appellant did not voluntarily waive the oppor- 
tunity to consult legal counsel in Paroczay or Ingalls herein. 

Our courts in a criminal case scrutinize closely a waiver of 
counsel. 

"A federel trial without competent and intellig- 
gent waiver of counsel bars a conviction of the 
accused." U. S. v. Morgan, 346 U. S. 502, 98 L. 
Ea. 248; Glasser v. United States, 315 U. S. 60, 

86 L. Ed. 600, 62 S. Ct. 457. (See Gideon v. 
Wainwright, 372, U. S. 335, 9 L. Ed. 799, 83 S. Ct. 
792.) 

The intent and clear interpretation of AFR 35-66 (1956) ond 
(1959) shows that there was no intelligent waiver of counsel nor was 
appellant afforded the opportunity of consulting legal, counsel within 
the 72 hours allotted to hin to decide. 

The resignation was involuntary. 

Appellant Was Not In Any Way Apprized of His Right to 

Consult With An Attorney and To Have One Present During 

The Interrogation : 

Poy, of the Office of Security Investigation of the Air Force 
interviewed appellant in December, 1958 and January, 1959. He aid not 
advise appellant of his right of counsel, '~3 although he did read fron 
Article 31, Uniform Code of Military Justice, which is concerned with 
the right of counsel. In the subsequent interview with Poy, the latter 


cloims that he did not advise on right of counsel. He prepared a state- 


nent for appellant's signature but did not advise as to the right 


of counsel. 


Now at this time (when statement was being prepared) 
aid you advise Major Ingalls that he had the right 
of counsel? (Tr. 258-259). 


(Poy) Wo, sir. I never raised the question 
I see. Did any of your superiors ever advise you 
to inform a person you are investigating that he 


has the right of counsel? 


A. No. In fact I have been advised that it is not neces 
sary." (Tr. 259). 


Judge Fahy in Dancy v. United States, No. 18366, No. 18716, 


-- U. S. App. D. C. -- decided October 14, 1965 stated: 


"Congress has given defendants the right to counsel 
which Dancy was not given the opportunity to enjoy. 
There was failure by the Public Authority...to follow 
the law enacted by Congress." 


In Miranda v. Arizona, Nos. 750, 760, and 584, October Term 
1965, decided June 13, 1966, Mr. Chief Justice Warren speaking for 
the Court stated: 


"We reverse. From the testimony of the officers 
and the admission of respondent, it is clear that 
Miranda was not in any way apprized of his right to 
consult with an attorney and to have one present dur 
ing the interrogation nor was his right not to be 
compelled to incriminate himself effectively pro- 
tected in any other manner. Without these warnings 
the statements were inadmissible. The mere fact 
that he signed a statement which contained a typed in 
clause stating that he had ‘full knowledge' of his 
legal rights does not approach the knowing and intelli- 
gent waiver required to relinquish constitutional 
rights." p. 54. 


Appellant Was Misled By His Detrimental Reliance On The 
Air Force That He Did Not Need Legal Counsel 


Colonel Gilmore, the Deputy Chief of Staff for Personnel, who 


was not a lawyer, advised appellant to submit his resignation 
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(Ingalls) He (Gilmore) recommended that inasmuch as 
the charges which he had seen and I had not seen, 
were such, it would be for the best interest of the 
Air Force and myself if I would submit my resignation. 


Now, is Colonel Gilmore an attorney? 

No, sir. 

And what did you say to that? 

I said, well, if this is your recommendation, I feel 
that in this instance that you have given me probably 
legal counsel as much as I could have gotten, and he 
said that I have given you as much as you would have 
gotten from e legal office. 


What was the date of that conversation? 


That was on the llth. 


Now, what aid you do, if anything, after that? 


When that was completed, that conversation and meeting, 

I came back the next day, the léth, and signed the letter 
of resignation. 
Did you prepare the letter of resignation? 
The letter of resignation was composed in Colonel 
Gilmore's office and the portions in the letter that 
alluded to my background and requesting a specific 
type discharge, were discussed with Colonel Gilmore 

and were added into the letter." (Tr. 51-52). 


* * x ¥ 
Did you dictate the letter? Did you type the letter? 
No Sir. (fr. 52). 
* * * * 
How about the contents of the letter? 


No, sir. Only that two paragraphs pertaining to 
my record. (Tr. 53). 


* * 


This court in Warren v. United States, No. 19227, decided 
December 1, 1965, stated: 


"Moreover the element of detrimental reliance 

on the acts of Government officials was present 

in Fallen (Fallen v. U. S., 378 U. S. 139). Pe- 
titioner there relied upon prison officials to mail 
promptly his notice of appeel and those officials 
aia not inform petitioner that mail from the pri- 
son went out only twice a week. This element of 
reliance apparently was an important factor in the 
Court's refusal to charge petitioner for the delay." 


Isn't the Air Force estopped to assert the defense that appellant 
had the opportunity to consult legal counsel after the testimony of 
Colonel Gilmore? 

Appellant in his affidavit of October 27, 1961 (Appendix to 
Appellant's Brief in No. 16,788, 309 F 2a. 659) stated: 


"That on March 9, 1959, I received a Letter 

of Notification from Brigadier General Daniel H. 
Hooks, USAF; that I was given 72 hours to sign 
my resignation; that legal military counsel was 
not provided me; that civilian counsel was not 
available to me; that I was refused counsel; that 
on March 12, 1959, I signed a Tender of Resig- 
nation for the Good of the Service, without the 
advice of counsel and without the opportunity of 
consulting counsel and counsel was refused me." 


In Albert v. Joralemon, 271 F 2d. 236, 2h0, the Court stated: 
"Waiver and estoppel are sometimes viewed 
as two sides of the same coin; i.e., a party 
waives a right thus is estopped to assert it." 

A party cannot, either in the course of litigation of in dealing 


in pais, occupy inconsistent positions or proceed on irreconcilable 


claims of rights. Robinson v. Chicago Great Western Ry. Co., 144 F 
Supp. 713. 
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A Proper Medical Examination Was Not Given Appellant When 
He Hed A History of Alcoholism, Blackouts, Dizziness and 
Fainting Spells and Was Not Referred For a Pyschiatric 
Examination on Release From the Air Force 


The examining medical officer, Leslie E. Eason, M.D., by his 


own statement did not know why appellant was being separated and was 
unfamiliar with the disease of alcoholism. | 


Q. Now on the separation on the 13th of March, you didn't 
know why Major Ingalls was being separated? 


(Eason) No, sir... 

* * * * 
What is the latest opinion on that, sir, if ae know? 
I don't know. I am an anesthesiologist and aon't keep 


this particular phase of medicine up to give an opinion. 
(Tr. 367). 


* * * * 

Dr. Eason did not remember the actual appearance’ of appellant 
on the examination date. (Tr. 357). Also he testified, "I personally 
have never taken a great deal of interest in healing the alcoholic." 
(tr. 368). | 

Dr. Caprio, a distinguished Washington meveniecetect said that 
homosexuality, like alcoholism, is a disease. It must ve evaluated, 
not by a line officer in the military service, but a particular 
medical officer, the psychiatrist. (Tr. 209, 210). 

Based on the medical report of fainting and dizziness, the 
physician making the report should have ordered a psychiatric exanm-~ 
ination, merely on the fainting and dizziness complaint. (Tr. 220, 


221, 222). 


CROSS EXAMINATION OF INGALLS 
Sir, you testified that you had these blackouts? 
Yes, sir. 


Did this - did that occur when you were drinking or 
at all times? 


Sometimes when I was drinking and sometimes without it. 
And how long did these blackouts last? 
Oh, sometimes, as long as up to three hours or four hours. 


When was the last time that you had a blackout? 


Approximately one month ago. (Tr. 95, 96). 


Clearly the evidence shows that appellent needed a psychiatric 
evaluation, especially under the charge of being a homosexual. 

"sex and the College Student", a report prepared by the Con- 
mittee of the Group for the Advancement of Psychiatry, a nationwide 
organization, is reported in The Sunday Star, page A-35, on Decenber le, 
1965 as follows: 

"The! psychiatrists urged that Colleges refrain 
fron instant dismissal in homosexual cases and 
refer such cases to psychiatrists for study of 
whether the homosexuality is transient or more 
serious." 

This is also the intent in AFR 35-66 (1956) and AFR 35-66 
(1959), which the Air Force failed to do. 

Medical ‘authorities are strong in emphasizing the need for a 
thorough exemination in dizziness and vertigo. 

"Tt 4s evident that vertigo and dizziness may be 
symptoms in a variety of pathologic conditions 
affecting the peripheral labyrinthine mechanism 


and the vestibular pathways in the brain. In order 
to localize the lesion correctly and to arrive at an 


"accurate diagnosis of the cause of these symptoms 

a carefully taken history and a thorough examina- 
tion of the patient are always essential." Signs and 
Symptons, D. M. MacBryde, Fourth Edition (1! ; 


p. 693. 
It is inconceivable that appellant did not obtain a further medi- 
cal and psychiatric evaluation with a history of alcoholisn, fainting, 


dizziness, and blackouts in his medical record. The Neuroses, 


Alvarez, 1951, Practical Clinical Psychiatry, Strecker, Ebaugh & 
Ewalt, Seventh Edition, 1955. 
He should have received an electrocardiogram and treated for a 
Baker's Cyst and sent to a hospital for a medical evaluation. 
Vv. The Air Force Was Bound To Comply With The Administrative 
Requirements of An Officer's Resignation Within the Provisions 
Of AFR 35-66, Promulgated 17 March 1959 and Effective 
April 14, 1959 to A Resignation Effective April 24, 1959 
The Court below erroneously concludes that AFR 35-66 effective 
April 14, 1959 was not controlling. The Court stated: | 
"The court concludes that the said reguletion 
is not applicable. The court finds no reason 
for taking 2 reguletion which by its terms is 


made effective on a future date and applying 
it to a case which has already been processed." 


Appellant contends that the regulation in effect when the 


resignation was effective is controlling. 
In Roberts v. Vance, No. 17801, decided June 18, 1964, -- U. S. 
App. D. C. --, 343 F 2a. 236 (1964), the Arny was required! to process 
the release of Major Roberts under four steps. However, only the last 
step was taken, the final approval by the Secretary. The Court stated: 


"We think the Secretary was requircd to observe 
his own regulations. Vitarelli v. Seaton, 359 US, 
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"535, 79 S. Ct. 968, 3 L. Ed. 2d. 1012 (1959); 
Service v. Dulles, 354 U. S. 363, 77 S. Ct. 1152, 
TL. bd. 2d. 1403 (1957); United States ex rel 


Accordi v. Shaughnessey, 347 U. S. 260, 74 S. Ct. 
]99, 98 L. za. BL Gish)" Ibid, p. 239. 
Appellant submits that the Air Force was required to assign 
counsel by name and rank. If counsel was not accepted by appellant, 
he should have stated in writing his rejection of counsel. 
In Bell v. Maryland, 378 U. S. 226, 12 L. Ed. 822, 84 S. Ct. 
1814, in which negro students were convicted of "sit-in" demonstrations 
but before the appeal was finally decided the legislature of Maryland 
enacted public accomodations laws, the Court held that the repeal of 2 
criminal statute or any other legislative removal of a state's condemna- 
tion from conduct formerly deemed criminal, requires the dismissal of 
a pending criminal procedure. 
Judge Medina in N.L.R.B. v. National Conteiner Corp., 211 F ed. 
525, 534, stated: 
"It is well settled that where, as here, an admini- 
strative agency in pursuance of its adjudicatory 
function makes an ad hoc change in one of its 


administrative policies, such change may be 
applied retroactively in en appropriate case." 


In Motto v. United States, No. 43-64, Ct. Cls., decided July 16, 


1965, the court held that Motto was entitled to receive back pay from 
the date of his release from the service until the date of action by 
the Secretary. 

In 2 Habeas Corpus case, Zollie Batts v. Commandant, U. S. 
Disciplinary Barracks, Ft. Leavenworth, No. 3346 H. C., filed 


November 20, 1962, in the United States District for the District of 


Kensas, Judge Walter A. Huxman ruled: 


"the Court concludes that until the certificate 
of Aischarge was actually delivered to Batts, he 
wes still subject to military jurisdiction. The 
Court is not persuaded by the argument that be- 
cause the Commanding General had issued a written 
direction for Batt's discharge on May 10, he could 
not rescind it while Batts was still subject ‘to 
military jurisdiction and before the CR of 
the Certificate of Discharge.’ 


In U. S. Appellee v. Griffen, Appellant, 13 USCMA 213, 32 CMR 
213, dated July 27, 1962, the issue was whether a court partial had 
jurisdiction after a discharge was issued but not Aeimenace The 
accused was returned from Korea to the United States by ship for the 
purpose of separation from the Army with an undesirable Pneenaree 
under the provisions of AR 635-208. The discharge was issued, but 


before the discharge process was completed and the discharge actually 


delivered, he was arrested and placed in confinement on sworn charges. 


The Court held: 


"Mere surrender of possession of an instrument 
does not establish delivery. The surrounding 
circumstances must show the physical transfer 

of the instrument was accomplished by an intention 
to take effect according to the legal tenure, See 
United States v. Johnson, 6 USCMA 320, 20 CMR 36. 
For example, a deed handed to the grantee for the 
sole purpose of permitting him to read it to de- 
termine the sufficiency of the description of the 
land does not operate as a transfer of title. 

16 Am. Jr. Deeds E 124. Here the evidence com- 
pellingly shows that when the certificate cane 
into the possession of the Transfer Station, the 
accused's assigned unit, there was no intention 
that it operate then and there to terminate ac- 
cused's nilitary status. On the contrary, it 
irrefutably appears that the Station had posses- 
sion of the certificate only as one step ina 
series of essential steps in the discharge pro- 
cess. None of the other steps were taken. Indeed, 
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"Major Powers, the Commanding Officer of the Station, 
testified the Command took affirmative measures to 
insure the accused's discharge would not take place 
as scheduled.... We conclude, therefore, the law 
officer was correct in ruling there was no con- 
structive delivery of the discharge certificate or 
constructive notice of discharge to the accused.” 


AFR 35-66 (1959) was promulgated on March 17, 1959, and it 


was in full force and effect on April 14, 1959, ten days before 


appellant's resignation was effective. AFR 35-66 (1959). 


The pertinent part of this regulation reads: 


"), Military counsel has been obtained to assist you (give 
name ‘and rank). In lieu of appointed counsel you ne 
have ‘counsel of your choice, provided such counsel is 
serving in the active military service and is reasonably 
available. Also, in lieu of military counsel you have 
the right to employ civilian counsel but if civilian 
counsel is employed it must be at your own expense as 
no funds are available for payment to civilian counsel 
under this authority. In the event you waive your right 
to military counsel, you are required to furnish a 
written statement to this effect, to be attached to the 
file in your case. 


. Request that you confer with counsel concerning your 
case and advise me, without delay, of your intentions 
regarding paragraph 3 above. If you elect to submit 
your resignation, furnish your tender of resignation 
to me. If you do not elect to submit your resignation, 
furnish me with a written statement to that effect." 

This regulation wos in full force and effect when appellant was 
on active duty. The regulation is specific that military counsel be 
obteined "(Give name and rank)". Also, if right to military counsel 
is waived, “you are required to furnish a written statement to this 
effect, to be attached to the file in your case". This was not done. 

The Air Force is required to comply with administrative require- 


ments of its own regulations. Vitarelli v. Seaton, 359 U. S. 535; 


Service v. Dulles, 354 U. S. 363; McKay v. Wahlenmaier, 56 U. S. App. 
D. C. 313, 226 F 2d. 35, Smith v. U. S., 155 Ct. Cls. 682 (1961). 


Until appellant's discharge was effective, he was subject to all 


Air Force regulations and tic Air Force had a duty to comply with cll 


its regulations in effect on the day of discharge. 

A resolution on June 24, 1959, of the District Court by the con- 
sensus of opinion of the judges that when a defendant in a criminal 
case enters a guilty plea, he is interrogated by or under direction of 
the Court to establish the following facts: 


"1. That defendant has been advised and anioaeicnts 
that he has a right to a speedy trial by jury with 
the aid of counsel, butswill have no such Seo if 
his plea of guilty is accepted. 


That he will have the assistance of counsel at the 
time of sentence if the plea is accepted. 


That defendant understands the nature of the charges 
against him which should be stated to hin inbrief by 
the Court notwithstanding a prior reading of the 
indictment. 


. That defendant did in fact commit the savtigssien acts 
which constitute the clements of the crime or crines 
charged. 


. That the guilty plea has not been induced by any pro- 
mise or representation by anyone as to what sentence 
will be imposed by the Court. 


. That he has not been threatened or coerced by anyone 
into meking the guilty plea. 


. That no promises of any kind have been made to hin 
to induce the guilty plea. 


. That he has an understanding of the consequences of 
entering the plea of guilty. 
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"9. That he is entering the plea voluntarily and of his 
own free will because he is guilty and for no other 
reason. 


10. That he has discussed the entry of his plea of guilty 
fully with his attorney." 


The Air Force in AFR 35-66 (1959) had the same intent as 
the District Court Judges' Consensus of Opinion: A person. before 
them had the full significance of their waiver of the right of trial 
and counsel, before making a decision. In this regard the Air Force 
wes derelict in its duty to appellant. 

The removal of Ingalls by an involuntary resignation and 
without the right of counsel under euthority of AFR 35-66 is illegal 
as on excessive use of executive authority. See Constitution, Art. II, 


Sec. 2, Clause 2; Myers v. United States, 272 US 52; Humphrey v. 


United States, 29 US 602; Panama Refining Co. v. Ryan, 293 US 388; 


Schechter v. United States, 295 US 4.95; United States v. Corliss 
Steam Engine Co., 91 US 321; Youngstown Sheet & Tube Co. v. Sawyer, 
343 US 579, 72S. Ct. 863, 867. 

Also appellant's rights under the due process clause of the 


Pifth Amendment have been violated. 


CONCLUSION 
That appellant be restored to his position as Major 
in the United States Air Force or an Honorable Discharge be 


granted hin, and he be retired for physical disability in line 


of duty and be granted back pay. 


Respectfully submitted, 


Donald H. Dalton 
1250 Federal Bar Building 
1815 H Street, N. W. © 
Washington, D. C. 
Attorney for Appellant 
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JOINT APPENDIX 


Civil Action No. 1547-61 
Filcd Noverber 5, 1966 
Filed November 6, 1964 


MEMORANDUM AND ORDER 
This matter is before the court on remend fron the United 
States Court of Appeals for the District of Columbia Circuit reversing 
a finding for the Government on motion for summary judcgnent. Following 
the renand a pretrial was held and an order entered setting forth the 
respective contentions of the parties. Trial has been had thereon. 
Plaintiff, a former Major in the United States Air Force » seeks a 


declaratory and mandatory injunction for reinstatement ond for back pay, 


or for an honorable discharge. 


Briefly, the pertinent facts are these: The plaintiff, at the 


time of his resignation on March 12, 1959, was a Major in the regular 
United States Air Force. He was then, and had been for sone tine, 
stationed at Holloman Air Force Base, New Mexico. He had been in the 
service more than fourteen years, and possessed an outstanding war record, 
including forty conbat missions and numerous medals. In December, 1958, 
plaintiff was advised by an officer in the Office of Security Investi- 
gation that he was being investigeted in connection with certain alleged 
homosexual activities. Thereafter there were certain other contacts by 
plaintiff regarding such investigation. At one such contact plaintiff was 
advised, in answer to his query as to how the matter was progressing, that 
it looked bad. Subsequently, on March 9, 1959, plaintiff received fornal 
notification of the charges. Certain conferences ensued between plaintiff 
and other officers on the base. On March 12, 1959, plaintiff tendered his 
resignation, which was accepted on April 7, 1959 by the Secretary of the 


Air Force. Plaintiff was notified on April 9, 1959, that he was relieved 


of all assignments. The resignation became effective on April 24, 1959, 
the date it was accepted by the President. 

Among the questions this court has for determination is the 
following: 


Was the plaintiff afforded the opportunity of con- 
sulting legal counsel regarding the advisability of 


submitting his resignation? 


Counsel for the plaintiff denies plaintiff was given such an opportunity. 
He contends that a resolution of the question put requires consideration 
of plaintiff's mental competency during the period between notification 
to plaintiff of the charges and execution by plaintiff of his resignation. 
Counsel further contends that plaintiff was so emotionally upset as to 


prevent a reasonable opportunity to consult legal counsel. Counsel also 


contends that Air Force Regulation 35-66 (1959) should be construed as 


epplicable to plaintiff's case and that it was violated. 

Government counsel contends that the plaintiff was given 
opportunity and, further, that in resolving this issue the court is not 
permitted to take into consideration the mental competency of the plaintiff. 
Government counsel contends further that, if the court concludes that the 
question of the competency of plaintiff to exercise proper judgment as to 
counsel is deemed to be material, the record clearly shows that the 
plaintiff was mentally competent to exercise such judgment as well as 
to exercise proper judgment as to the advisability of resigning. The 
Government denies there was a violation of any Air Force Regulation, and 
clains that AFR 35-66 (1959) was not applicable as it was not retroactive. 

The court concludes that, in determining whether plaintiff was 


afforded an opportunity of consulting legal counsel, "opportunity" means 
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a reasonable opportunity, and further, a reasonable opportunity under all 


of the circumstances, including mental competency of the pleintiff be- 
tween notification and resignation. This requires consideration of: 
availability of appropriate Government counsel and civilian counsel at 
plointiff's base, home town and elsewhere; plaintiff's freedon to travel, 
and travel facilities; whether plaintiff was induced not to get counsel 
by representations of the Deputy Chief of Staff for Perecnned to the 
effect that he (the Deputy Chief) was as good as a lower as to the matter 
of resignation; the effect, if any, of the nature of the charge which 
plaintiff faced upon his mental competency; his fae 36 husband and 
father of two children; and whether plaintiff was vestea with such 
knowledge of the charges as to adequately permit an intelligent conference 
with on attorney looking to his employment as eevee, sme thereafter 
receipt of advice as to whether resignation or one of the other two courses 
of action was best for plaintiff. 

As to the element of tine: Reference has been made to the 
period of seventy-two hours after notification, for selection of one of 
three alternatives prescribed as open to the plaintiff. No authority 
for the assumption of the time limitation of seventy-two hours could be 
given to the court at the time of the hearing, cither by plaintiff's 
counsel or by Government counsel (neither statute nor regulation). The 
record shows that within approximately seventy-two hours after notifi- 
cation the plaintiff (with military assistance) had Seed and had in 
fact executed and filed his resignation with the appropriate authories. 
The court will assume the seventy-two hours to be the prescribed period, 


for it seems implicit in the record and from the opinion of the Court of 
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Appeals that there was such a limitation (notwithstanding absence of 
citation of authority therefor). This being so, the court concludes that 
the plaintiff was entitled similarly to construe seventy-two hours as the 
period within which he was required to select one of the three alternatives 
offered. 


What are the facts? The plaintiff had been put on notice as early 


as December, 1958, by Major Poy, Security Officer at plaintiff's base, that 


he was the subject of an investigation with reference to certain then un- 
identified homosexual activities. He was further advised by Major Poy, 
fron time to time, of developments. Formal notification was received on 
March 9, 1959. Plaintiff conferred promptly with Colonel Gilmore, Deputy 
Chief of Staff for Personnel, who referred plaintiff to Staff Judge Ad- 
voeate Gasiewiez. Plaintiff sought to have the latter officer represent 
hin, but was advised that that officer would not be able to do so because, 
os Staff Judge Advocate, he would be required to review the record in such 
capacity if the matter went to trial. The Staff Judge Advocate offered to 
assign two legal officers of his staff to assist plaintiff, but this 
tender was refused by plaintiff. There was further discussion by the 

Steff Judge Advocate and the plaintiff. In the course thereof legal officers 
at other bases were considered, and at least one such officer was con- 
tacted. He would not agree to represent the plaintiff, until he could see 
the file covering charges. The record shows that the file was not trans- 
mitted, as authority to do so was not obtained. (At trial, the Staff Judge 
A@voeate said that an attorney could have had it on request, and later 


stated also that plaintiff could have had it on request.) Discussion was hor 
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also as to the advisability of getting one of the civilian lawyers in the 
town where the plaintiff was located. Plaintiff did not desire such 
counsel because of the fact that they were personally ee to plaintiff 
and his family. Plaintiff did not want the subject of the charges to 
become generally known. All of this was prior to execution of resigna- 
tion. Plaintiff conferred from time to tine with different officers at 
the base. Colonel Gilmore, Deputy Chief of Staff for Personnel, indicated 
to plaintiff that es to matters relating to resignation he was ina 
position to advise plaintiff as well as an attorney. me resignation was 
prepared mechanically by Colonel Gilmore's office. me plaintiff, how- 
ever, prepared personally and in long hand Paragraphs 7 8 and 9 thereof. 
Actually, plaintiff knew from Decenber, 1958, what was in the offing, and 
received formal notice March 9, 1959. The seventy-two hour linitation 


assumed, therefore, docs not stand alone. 


As to opportunity to consult with on attorney (this having been 


dealt with already in part): Pleintiff did in fact confer with the Staff 
Judge Advocate, and was offered the assignment of two officers in the 
office of the Staff Judge Advocate, whom he did not accepts Utilization 
of legal officers from other bases was considered, as yell as employment 

of civilian attorneys in the town of Alamogordo. Plaintife was therefore 
not limited to local officers on his base or to civilian attorneys in his 
home town, but was cognizant of the possibility of obtaining legal officers 
on other bases. Plaintiff was free to go when he mieoaea and where he 
aor. with air transportation at his disposal, according to his own 


testimony. 


als. 


Wes the plaintiff vested with sufficient information competently 
to consult with and obtain advice from counsel? The record shows that 


plaintiff was given a sumrary of the charges, and there is testimony to 


the effect that at least two of the affidavits (Evans and Curmings) 


constituting bases for charges were read to him or that plaintiff read 
such affidavits. When confronted with the document bearing the nanes 
just mentioned, plaintiff having previously denied he was given the nanes 
of participants, plaintiff stated that he had supplied those names. It 
must be remembered that the plaintiff has at no time denied the charges; 
furthermore, that he has testified that he hed certain information as to 
occasions but not as to activities. The latter he attributed to loss of 
nenory after drinking. 

Plaintiff called as a witness Dr. Frank Caprio, a qualified 
psychiatrist, who saw and examined him on the 17th of August, 1959. It 
was his opinion thet plaintiff wes not a homosexual, nor suffering fron 
any nervous or mental disorder. In essence, the Doctor concluded that 
plaintiff had been shocked and was very disturbed. He expressed the 
opinion that plaintiff was not capable of exercising wise or good judgment 
for his welfare, between March 9, 1959, and March 12, 1959. 

Several fellow officers who had frequent contacts with plaintiff 
over a substantial period (both prior to and during the critical period 
here involved) testified that plaintiff was not in a state of shock 
but was clearly conscious of what he was doing, even to the extent of 
drafting important provisions for insertion in his resignation. It was 


their testimony that his judgment was not warped. 
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The court concludes that the plaintiff was concerned about 
his predicanent, as any normal person would be, but the record does not 
support plaintiff's contention that he was affected to such a degree that 
he was not able to make use of his mental faculties epEropriately 


within the time prescribed to consult counsel as to the natter of resig- 


nation or as to his selection of that course of action over the other 


alternatives offered. 
The court further concludes that the fact that the complete 
file of charges against plaintiff was not permitted to g0 to the Walker 
Base for use by 2 possible prospect to serve os ener for plaintiff 
is not of such magnitude as to constitute a denial of opportunity to 
obtain counsel. This is especially true in the light of the entire record. 
The court, on the overall record, is constrained to hold that 
the specific question put for determination by the nondate of the Court 
of Appeals must be answered in the affirmative. The court finds that 
under all of the facts the plaintiff had adequate time, even though it 
be concluded that there was a seventy-two hour Lind tation between noti- 
fication and his resignation, to consult with legal eonneele Military 
counsel were available at plaintiff's base; civilian attorneys were located 
in the town where plaintiff was situated; plaintiff was free to go when 
ond where he pleased and had, according to his own testinony, air transporta- 
tion at his service. This meant that, even with the adopted time linita- 
tion, distance, even if an element, was not controling. Assuming, as has 
been done, that there was a seventy-two hour lini tation between formal 


notification and the lodging of the resignation, it must be borne in mind 
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that plaintiff was put on notice, as early as December, 1958, as to what 
wos in the offing, and was to a degree kept advised of developments. 
Prior to Pornal notification e fellow officer told plaintiff, in response 
to query put by plaintiff, that the situation looked bad. 

The court further holds thet on the record plaintiff was vested 
with sufficient judgment properly to determine the advisability of 
consulting with legal counsel as to whether a resignation was in his 
best interest. The court still further finds that the plaintiff freely 
and voluntarily executed his resignation. The court further holds that 


no regulation was violated. 


As to the contention of plaintiff that AFR 35-66, 17 March 1959, 


should be applied to his case: The court concludes that the said regula- 
tion is not applicable. The court finds no reason for taking c regulation 
which by its terms is made effective on a future Gate and applying it 
to a case which has been already processed. 

The court has also for determination the following question: 


Did the Air Force afford the plaintiff such medical 
examination as was required? 


Plaintiff contends that his physical examination was superficial.anc 
inadequate in that no psychiatric examination was made nor electro- 
cerdiogram taken. The record before the court shows that plaintiff was 
given a regular examination, ond furthermore it reflects the testimony of 
Dr. Eason, the medical officer and examining physician, that in his judg- 
ment no psychiatric examination was indicated nor was an electrocardiogran. 


No regulation bas been shown to the court which requires either of these 
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particular examinations as a matter of right under the facts here. 
Reason dictates a conclusion that the exanining officer, 2 qualified 
medical officer, had the right and duty to exercise his medical judgnent . 
His conclusion as to no need for psychiatric ecient is confirmed by 
the testimony of plaintiff's witness, Dr. Frank Caprio, a psychiatrist, 
who exormined plaintiff on August 17, 1959, and found plaintiff to be then 
free of any nervous or mental disorder. As to the absence of an electro- 
cardiagran, there is no requirement therefor unless the officer be forty 
years old or over, or there is a finding suggestive of cardiac abnornality. 
The plaintiff was thirty-nine years of age, anc the examining medical offi- 
cer has testified that in his judgment sn electrocardiagran was not indci- 
cated. 

The court finds that there was no violation of any regulation 
as to physical or mental examination of the plaintiff. : 

This menorandum may be used in lieu of findings of fact and 


conclusions of law. 


From whet has been hereinbefore set forth, it follows that the 


complaint of the plaintiff must be dismissed. 
It is there, this 5th day of Novenber, 1964, ordered that the 


complaint be, and the same is hereby, dismissed. 


/signed/ R. B. Keech ie ns 
JUDGE 


ADDENDUM: Novenber 6, 1964 


After preperation of this memorandum plaintiff's counsel, OY 
letter of November 5, 1964, referred the court to Question No. 72% in 
Plaintiff's Exhibit No. 10 (in evidence), which was left blank. The 
court has again considered this matter, but finds it to be of no proba- 
tive value in the light of the testimony in the case, and for the further 
reason that, in the same Exhibit, Question No. 42, "Psychiatric (Specify 
any personality deviation)", shows the "Clinical Evaluation" to be normal. 


/signed/ R. B. Keech 
JUDGE 


*"Psychological and Psychomotor 
(Tests used and score)" 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented : 


1. Was appellant’s separation from the Air Force valid 
and in compliance with applicable regulations, where the 
record discloses that: he received appropriate notice of 
the charge against him and the possible alternatives open 
to him; he elected to resign for the good of the service in 
lieu of action to eliminate him from it; the applicable regula- 
tion did not require the service to furnish him counsel 
unless an officer elected to face a military board; he con- 
ferred with the Staff Judge Advocate prior to resigning 
and was offered the assignment of two officers in the office 
of the Staff Judge Advocate, whom he did not accept; 
utilization of legal officers from other bases, as well as 
employment of civilian attorneys in the town of Alamo- 
gordo, was considered and rejected; he was free to go 
when he pleased and where he pleased, with air transporta- 
tion at his disposal; his resignation was voluntary and 
with knowledge of the possible consequences; the Secre- 
tary of the Air Force acted in accordance with service 
policy in discharging him under other than honorable 
conditions; and he was vested with sufficient judgment 
properly to determine the advisability of consulting with 
legal counsel as to whether a resignation was in his best 
interest? 

2. Was appellant given a proper medical examination 
at the time of his separation? 


Counterstatement of the Case 
Statute and Regulations Involved 
Summary of Argument 


Argument: 


I, Appellant was, in full compliance with applicable regula- 
tions, afforded the opportunity of consulting legal counsel 
regarding the advisability of submitting his resignation 
for the good of the service 

A. The Applicable Regulation 
B. The Opportunity to Consult Counsel 
II. The Air Force afforded appellant such medical examination 
at the time of his separation as was required 
A. Psychiatric Examination 
B. The Electrocardiogram 
C. The Baker’s Cyst 
Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,158 


Murray H. Incas, APPELLANT, 
v. 


Bucene M. Zucxerr, Secretary of the Air Force, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, prior to his discharge, was a Major in the 
regular United States Air Force, stationed at Holloman 
Air Force Base, Alamogordo, New Mexico, and assigned 
as Chief, Development Engineering Branch, Air Force 
Missile Development Center. 

In November and December of 1958, Colonel Poy, an 
Office of Security Investigation (OSI) agent at Holloman, 
received information that appellant was engaging in homo- 
sexual activities and, as a result, initiated an investigation 
(Tr. 234). On January 20, 1959, the investigation had 
progressed to the point where Poy deemed it necessary 
to interview appellant and he summoned the latter to his 
office (Tr. 236). At the outset of the interview, Poy read 
Article 31 of the Uniform Code of Military Justice in its 
entirety to appellant, explained what the article meant 
and told him that the investigation pertained to a series 


(1) 


2 


of reports by several individuals alleging attempts by 
appellant to commit homosexual acts on the informants 
(Tr. 237). Contrary to appellant’s assertion (Tr. 44, 81), 
Poy testified that the question of counsel was discussed 
by them. Appellant first raised the issue of counsel just 
after Article 31 was read to him and Poy told him at that 
time that he was free to consult with the Staff Judge 
Advocates on the base or to seek any other legal counsel 
he desired and that he could terminate the interview and 
leave at any time (Tr. 238). 

During the course of the interview, Poy discussed the 
names of the individuals involved and the circumstances 
of the alleged acts (Tr. 238). In addition, Poy showed ap- 
pellant the affidavits of two informants, Evans and Cum- 
mings (Tr. 264-65). Appellant gave a detailed oral state- 
ment in which he related the names of persons, places and 
the times involved in the allegations (Tr. 239). When Poy 
suggested that appellant provide him with a sworn, writ- 
ten statement, appellant raised the question of counsel 
a second time. He replied to Poy’s suggestion that per- 
haps he should not provide such a statement without first 
consulting legal counsel (Tr. 240). However, without any 
prompting by Poy, appellant said that maybe a written 
statement would be best because he wanted to set the 
record straight (Tr. 240). 

No written statement was taken on the 20th because of 
the lateness of the hour, but, in the afternoon of the 21st, 
appellant returned to Poy’s office and they reviewed the 
previous day’s discussion (Tr. 241, 242). Appellant’s oral 
statement was then reduced to writing (Tr. 243). No 


1 According to the testimony of appellant, no affidavits or docu- 
ments were ever shown to him by Poy (Tr. 44, 141); appellant did 
testify, however, that at his second meeting with Poy, the latter 
read him certain documents he said he was going to send to General 
Hooks (Tr. 47) which identified individuals by name (Tr. 70). 
Although appellant’s testimony is conflicting on this point, it is 
clear that on January 21, 1959, he knew the names of at least two 
persons with whom he allegedly committed the homosexual acts. 
Compare Tr. 99 with Tr. 102. 
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question of counsel was raised at this interview (Tr. 247, 
259) or at a subsequent interview on February 9, 1959 
(Tr. 249). Poy testified that during the course of his 
interviews with appellant, the latter appeared normal in 
all respects, was ‘‘very calm,’’ “Ceool and collected’? (Tr. 
241, 246). 

Prior to March 9, 1959, Colonel Gilmore, then Deputy 
Chief of Staff for Personnel at Holloman, had never met 
appellant (Tr. 272). He had, however, received Poy’s OSI 
report and had discussed the matter with General Hooks, 
the base commander. On March 9, Gilmore delivered to 
appellant a letter of notification from General Hooks (Tr. 
272-74). The letter stated that information had been re- 
ceived which substantiated discharge action against ap- 
pellant under Air Force Regulation 35-66. This informa- 
tion gave reason to believe that appellant was a Class II 
homosexual under AFR 35-662 The notification letter en- 
closed a copy of the regulation and informed appellant that 
the following actions would be initiated: 


a. As a class II respondent, your case will be re- 
ferred to the appropriate authority for consideration 
of trial by general court-martial. 

b. As a class II respondent, you may request dis- 
charge under other than honorable conditions in lieu 
of further action under Air Force Regulation 35-66 
utilizing the attached format which is self-explanatory. 

c. As a class II respondent, you may request that 
your case be considered by a board of officers as pre- 
scribed in section C of AFR 35-66. The functions of 
this board and your rights, including the availability 


2'The regulation divided homosexuality cases into several cate- 
gories. Class II was defined as follows: 


“Those cases where a member, while serving in the active 
military service, has willfully engaged in one or more homo- 
sexual acts, or has proposed or attempted to perform an act 
of homosexuality which do not fall into class I category.” 


Class I included homosexual acts accompanied by assault or 
coercion. AFR 35-66, 23 July 1956, paragraph 12. 
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of legal counsel, where desired, are fully explained in 
AFR 35-66. (J.A. 15-16). 


After appellant read the letter, Gilmore explained to him 
that the file in the case contained substantial evidence that 
he was a Class II homosexual and that the base commander, 
by the letter, was notifying him that he proposed certain 
action and wanted appellant to respond within seventy-two 
hours (Tr. 276-77). The testimony of appellant and Gil- 
more both demonstrate that the latter informed appellant 
of his right to counsel and told him he should discuss the 
matter with Colonel Gasiewicz, the Staff Judge Advocate 
for Holloman (Tr. 48, 85, 114, 278). 

Gasiewicz spoke with appellant on the 9th. When ap- 
pellant arrived at his office, he informed the Colonel he 
had just received a letter of notification regarding certain 
action that would be taken against him as a Class II 
homosexual and he came to discuss his right to counsel 
(Tr. 286). Gasiewicz informed appellant that because of 
his position as Staff Judge Advocate and the possible 
future connection he might have with the case in his official 
capacity, he personally would not be able to represent ap- 
pellant (Tr. 287). The Colonel advised appellant that two 
other attorneys on his staff were available and would be 
capable of representing him in the matter (Tr. 287). Ap- 
pellant declined their services because he knew them per- 
sonally and did not want them to know of the homosexuality 
charges (Tr. 288). Gasiewicz volunteered to call the Staff 
Judge Advocates at Walker or Biggs Air Force bases or 
at White Sands Army base (Tr. 49, 288, 312). They also 
discussed the possibility of obtaining civilian counsel from 
Alamogordo, but appellant said he did not want such coun- 
sel because he knew them socially (Tr. 292). Appellant 
finally decided he would think about getting Army counsel 
from White Sands and would come back to advise Gasie- 
wiez of his decision (Tr. 294). He never returned to the 
Colonel’s office (Tr. 295). 

Gasiewicz testified that neither appellant nor anyone he 
talked to at Walker Air Force base requested to see the files 
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in the matter (Tr. 291). He said that the papers would 
have been made available to appellant personally if he had 
asked for them and shown a reason why he needed them 
(Tr. 317), e.g., that he didn’t know what the charges against 
him were and couldn’t make a rational decision to resign 
without knowing (Tr. 318). But, as counsel for appellant 
conceded at trial, appellant knew what he was charged with 
(Tr. 324-25).* 

On March 12, 1959, appellant returned to Gilmore’s office 
and tendered his resignation for the good of the service, in 
accordance with the provisions of paragraph 7a, AFR 36- 
12, 22 March 1954* (Tr. 280). Appellant stated in the 
letter that he made the tender ‘‘voluntarily”’ and that “I 
fully understand that if this resignation is accepted I may 
be discharged under other than honorable conditions from 
all appointments held by me.”’ (J.A. 17). 


3 Appellant’s testimony differed from Gasiewicz’s in several re- 
spects. First, appellant said he rejected the two attorneys on the 
colonel’s staff, not because he knew them personally but because 
they, like Gasiewiez, worked for General Hooks (Tr. 49). Second, 
he testified that he did not know any of the civilian attorneys in 
Alamogordo personally (Tr. 79). Finally, appellant claims that the 
Judge Advocate at Walker Air Force Base requested to see the file 
in his case and Gasiewicz refused to permit the papers to leave the 
base (Tr. 50, 89). It is clear, however, from appellant’s own testi- 
mony, that he was free to go to any of the places mentioned to 
procure or consult with counsel and that he had transportation at 
his disposal for this purpose (Tr. 143). 

4In pertinent part, this paragraph, as amended by AFR 36-12A, 
27 July 1954, reads as follows: 


“7, Resignation for the Good of the Service: 


“a. General. Officers separated under this paragraph normally 
will be discharged under other than honorable conditions unless 
otherwise specifically directed by the Secretary of the Air Force. 


* * * * * 


(3) An officer who is being considered for elimination from 
the service under paragraph 5, AFR 35-66, 12 January 1951 
(Class IL) may tender his resignation for the good of the service 
in lieu of further elimination action under that Regulation. If 
the officer refuses to tender a resignation, action will be taken 
as otherwise indicated in paragraph 5, AFR 35-66.” 


He further stated: 


2. The reason for the submission of this resignation 
is: I am being considered for elimination from the 
service under AFR 35-66 (Class TI). I am tendering 
my resignation for the good of the service in lieu of 
further elimination action under that regulation in ac- 
cordance with paragraph 7a, AFR 36-12. 


6. I have been afforded the opportunity of consult- 
ing legal counsel regarding the advisability of submit- 
ting this resignation. (J A. 17-18). 


Appellant requested in his tender that he be considered 
for a general rather than an undesirable discharge. He 
also stated: 


I prefer resignation rather than board action or 
courts-martial because in either case these actions 
would bring more discredit upon the Air Force, and 
myself, because of the publicity they would create. 
(J.A. 18). 


In discussing his letter of resignation with Gilmore, ap- 
pellant asked if he could add certain material not included 
in the format suggested by the regulations. Gilmore said 
he could. Appellant explained the material he wanted to 
add in paragraphs 7 through 10 of the letter might persuade 
the base commander and appointing authorities to take less 
drastic action in the nature of his discharge and might be 
accepted as extenuating circumstances for the acts he was 
charged with committing (Tr. 281). 

Gilmore stated that when he met with appellant on the 
9th and 12th, appellant was rational, appeared to have con- 
trol of all his mental faculties, and asked reasonable and 
pertinent questions regarding the administrative regula- 
tions (Tr. 280, 282). He added that at no time after tender- 
ing his resignation did appellant ask to have it withdrawn 
and he never requested more than seventy-two hours within 
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which to choose what course of action he would take (Tr. 
330). 

On March 13, 1959, appellant received a medical examina- 
tion for the purposes of separation and was pronounced 
qualified for separation (J.A. 21-22). Dr. Eason, the physi- 
cian who performed the examination, indicated that if ap- 
pellant had asked for a psychiatric examination, the report 
would have so indicated (Tr. 351). His report indicated 
that appellant’s psychiatric and neurological condition was 
normal (Tr. 349). A so-called Baker’s cyst was located be- 
hind appellant’s left knee, but no limitation of range or 
motion or loss of strength was detected (Tr. 351-52). Asa 
result of the examination, appellant’s heart was found to 
be normal and, in the judgment of the doctor, no electro- 
cardiogram was necessary (Tr. 352). In the doctor’s opin- 
ion no psychiatric examination was indicated (Tr. 359, 
371).5 

The base commander recommended that appellant’s 
resignation be approved in lieu of further elimination ac- 
tion under AFR 35-66 (J.A. 19-20). With respect to ap- 
pellant’s request for a general discharge, the commander 
stated that despite appellant’s otherwise ‘¢commendable”’ 
service record, headquarters found no basis for claim to 
‘‘unusual extenuating cireumstances’’ in the interpretation 
of paragraph 4, AFR 35-66.° On April 7, 1959, the Sec- 
retary of the Air Force, upon recommendation of the Air 


5 Dr, Caprio, a psychiatrist presented by appellant, testified that 
as a result of his examination he concluded that appellant was not 
a homosexual and did not suffer from any nervous or mental disorder 
(Tr. 189-90, 202). He opined that one in appellant’s circumstances 
at the time of his resignation would be so upset as to be incapable 
of exercising wise judgment (Tr. 192) and concluded that, contrary 
to Dr. Eason’s opinion, appellant should have had a psychiatric 
examination at the time of his separation (Tr. 221). 

6 Paragraph 4 of the regulation stated, in pertinent part: 


“b. Class II—Normally, discharge under other than honor- 
able conditions is appropriate. Exceptions to permit honorable 
discharge or discharge under honorable conditions (General 
Discharge Certificate) are proper only under unusual extenuat- 
ing circumstances.” 
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Force Personnel Board, accepted appellant’s resignation 
for the good of the service under the provisions of para- 
graph 7a, AFR 36-12, in lien of action under AFR 35-66. 
The Secretary directed that appellant be issued a discharge 
certificate under other than honorable conditions (J.A. 23). 

On April 9, 1959, appellant was notified that he was re- 
lieved from his assignments, effective April 24, 1959, on 
which date his resignation was accepted by the President 
under paragraph 7a(3), AFR 36-12. He was also notified 
that he was discharged as of that date under other than 
honorable conditions (J.A. 15). 

Appellant applied to the Air Force Board for Correction 
of Military Records for review of his discharge in August 
1959 (J.A. 25). On May 5, 1960, the Board denied the 
application for review, finding that a consideration of ap- 
pellant’s record and the facts presented by appellant failed 
to establish a showing of probable error or injustice in his 
case (J-A. 26). 

Appellant then brought suit on May 22, 1961, in the Dis- 
trict Court for a judgment declaring that his discharge was 
unlawful and that he had never been legally separated from 
the service and for a mandatory injunction requiring the 
Secretary of the Air Force to restore him to his position 
in the service with full rights and benefits accrued from the 
date of his discharge (J.A. 2-5). Appellee’s motion for 
summary judgment (J.A. 6) was granted by the District 
Court and the complaint dismissed (J.A. 27). On appeal, 
this Court held that a genuine issue of fact was presented 
whether appellant was afforded the opportunity to consult 
with legal counsel before tendering his resignation as re- 
quired by Air Force regulations and remanded the case for 
trial on the merits. Ingalls v. Zuckert, 114 U.S. App. D.C. 
39, 309 F.2d 659 (1962). After hearing the evidence, the 
court below concluded that appellant had such an oppor- 
tunity. 


[Appellant] was vested with sufficient judgment prop- 
erly to determine the advisability of consulting with 
legal counsel as to whether a resignation was in his 
best interest. * * * [He] freely and voluntarily exe- 
cuted his resignation. * * * [NJo regulation was vio- 
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lated. Ingalls v. Zuckert, 235 F. Supp. 89, 93 (D.D.C. 
1964). 


The trial court ordered that the complaint be dismissed. It 
is from this order that appellant presently appeals. 


STATUTE AND REGULATIONS INVOLVED 
10 U.S.C. § 8012(f£) provides: 


The Secretary [of the Air Force] may prescribe 
regulations to carry out his functions, powers, and 
duties under this title. 


AFR 35-66, 23 July 1956, paragraph 13b(1) provides: 


13. How Cases Will Be Processed: 


b. Class IJ. When investigation indicates that a mem- 
ber should be classified as class II, he will be confronted 
with the nature of the evidence against him which will 
be concurrently confirmed by a letter of notification. 
* * * Disposition will be made as follows: 


(1) Officers will be informed that they may tender a 
resignation for the good of the service in accordance 
with paragraph 7a(3), AFR 36-12 to the officer exer- 
cising general court-martial jurisdiction. The corre- 
spondence will have attached thereto all the documents 
required by paragraph 14a (9) through (13). 


AFR 35-66, 23 July 1956, paragraph 14a(11) provides: 


14. How Cases Will Be Documented And Forwarded. 


Except in those cases where an officer tenders his 
resignation in lieu of further action under this regu- 
lation, cases which fall within the purview of this 
regulation will be documented and forwarded as 
follows: 


(Qi 
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(11) Standard medical examination, recorded on 
Standard Form 88, ‘‘Report of Medical Examination,”’ 
to include psychiatric consultation, if feasible. 


AFR 35-66, 23 July 1956, paragraph 20c(1) provides: 


20. Procedures For Boards: 


Rights of Respondent. A respondent whose case is 
presented to a board of officers convened under this 
regulation will have the following rights: 


(1) Personal Appearance or Representation. The 
respondent may appear in person, with or without 
counsel, or be represented by counsel in his absence at 
all open proceedings of the board. He will not be re- 
imbursed for expenses incident to the appearance or 
assistance of civilian counsel, to include military per- 
sonnel not serving on extended active duty. He may 
have military counsel of his choice provided that such 
counsel is serving in the active military service and 
is determined to be reasonably available by the appro- 
priate commander. 


AFR 35-66, 17 March 1959, 13b(1) provides: 


13. How Cases Will Be Processed: 


b. Class IJ. When investigation indicates that a 
member should be classified as Class II, military coun- 
sel, who if reasonably. available should be a lawyer, 
will be obtained for the member. Thereafter, the mem- 
ber will be confronted with the nature of the evidence 
against him, which will be concurrently confirmed by 
a letter of notification. (See paragraph 9 and attach- 
ment 3 or 4 of this regulation, as applicable.) 


Disposition will be made as follows: 


(1) An officer will be informed by his immediate 
commander that he may tender a resignation for the 
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good of the service in accordance with the applicable 
provisions of AFR 36-12. Ifa resignation is tendered, 
it will be prepared and forwarded in accordance with 
AFR 36-12 to the commander exercising general court- 
martial jurisdiction. The correspondence will have 
attached thereto all the documents required by para- 
graph 14a (9) through (12). 


AFR 36-12, 22 March 1954, as amended by AFR 36-124, 
27 July 1954, paragraph 7a(3) provides: 


7. Resignation for the Good of the Service: 


a. General. Officers separated under this paragraph 
normally will be discharged under other than honor- 
able conditions unless otherwise specifically directed 
by the Secretary of the Air Force. 


. . ° * * 


(3) An officer who is being considered for elimina- 
tion from the service under paragraph 5, AFR 35-66, 
12 January 1951 (Class II) may tender his resigna- 
tion for the good of the service in lieu of further elimi- 
nation action under that Regulation. If the officer re- 
fuses to tender a resignation, action will be taken as 
otherwise indicated in paragraph 5, AFR 35-66. 


AFM 160-1, 30 April 1953, paragraph 44b provides: 


44, Electrocardiogram: 
b. Electrocardiogram will be done on the following: 


(1) Forty years of age or over. 

(2) Unsatisfactory response to exercise. 

(3) History of cardiac symptoms, such as sub- 
sternal pain or dyspnea. 

(4) Sitting pulse under 50. 

(5) Any finding suggestive of cardiac abnormal- 


ity. 
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SUMMARY OF ARGUMENT 
I 


Since appellant’s resignation was accepted prior to the 
effective date of the 1959 revision to AFR 35-66 and noth- 
ing remained to be done administratively in his case after 
the acceptance of his resignation, the new regulation was 
not applicable and the provisions of AFR 35-66 as it stood 
in 1956 governed the procedures to be followed in his case. 
Appellant was afforded by the military authorities the 
opportunity to consult with counsel. He was offered and 
rejected the services of two legal officers on the staff of 
Staff Judge Advocate Gasiewicz. Military counsel at other 
bases were available, but not used by appellant. Civilian 
counsel in the town where appellant was situated were 
rejected by appellant because he did not want them to 
know of the charges against him. The record clearly shows 
that appellant possessed sufficient information about the 
charges to permit him to consult with and obtain the advice 
of counsel before he tendered his resignation. Morcover. 
there is ample evidence that appellant’s judgment was not 
so impaired as to preclude an intelligent decision on 
whether to consult with counsel. The only reason appellant 
did not have counsel before he resigned was his failure to 
avail himself of the opportunities afforded by the Air Force. 
No regulation was violated in this regard. 


TI 


Since the physician who conducted appellant's separation 
physical concluded that his psychiatric condition was nor- 
mal and no psychiatric consultation was necessary, the 
regulations did not require that appellant be given a psy- 
chiatric examination before separation. Moreover, because 
appellant had not passed his fortieth birthday at the time 
of the examination and the physician discovered no indi- 
eations of cardiac abnormality during the course of his 
examination, appellant was not entitled to an electrocardio- 
gram. Finally, since the Baker’s cyst located behind ap- 


13 


pellant’s left knee did not affect the range, motion or 
strength of his knee and did not present any urgent need 
for surgery, the military was not required to hospitalize 
appellant for its removal prior to his separation. The 
record clearly demonstrates that no regulation was violated 
pertaining to the physical or mental examination of apel- 
lant. 
ARGUMENT 


I. Appellant was, in full compliance with applicable regulations, 
afforded the opportunity of consulting legal counsel re- 
garding the advisibility of submitting his resignation for 
the good of the service. 


(Tr. 49, 143, 185, 189-90, 202, 237-38, 241, 246, 249, 264-65, 
280, 282, 287, 288, 291-92, 312, 349) 


Appellant, by completely disregarding the evidence pre- 
sented by appellee and by piling conclusion upon conclu- 
sion, seeks to persuade this Court that he was not afforded 
an opportunity to consult with counsel prior to tendering 
his resignation.’ An examination of the record reveals 
that the foundations for appellant’s conclusions are non- 
existent and his argument must, therefore, fail. 


A. The Applicable Regulation. 


Appellant’s contention * that his separation was governed 
by the 1959 revision of AFR 35-66, rather than AFR 35-66 
as it stood in 1956, is without merit. In this regard, the 
court below concluded that the 1959 revision was not ap- 
plicable because: 


The court finds no reason for taking a regulation 
which by its terms is made effective on a future day 
and applying it to a case which has already been 
processed. 253 F.Supp. at 93. 


In addition, this Court, faced with the identical contention 
when appellant first appealed from the granting of sum- 


7 See Brief for Appellant, Arguments I, II, III, and V. 
* Argument V, Brief for Appellant. 
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mary judgment in favor of appellee, recognized that the 
revision did not become effective until five days after ap- 
pellant’s resignation had been accepted, 114 U.S. App. D.C. 
39 n.2, 309 F. 2d 659 n.2, and couched its order of reversal 
in the language of the 1956 regulation—‘opportunity of 
consulting legal counsel”’—not in terms of whether ap- 
pellant actually had counsel appointed for him. The 
answer to this contention is, therefore, implicit in this 
Court’s previous opinion in the instant case. 

Under the 1959 revision, paragraph 13b, counsel must 
be furnished by the service at the time of notification.® 
However, since the 1959 revision did not become effective 
until April 14, 1959—seven days after appellant’s resigna- 
tion had been accepted by the Secretary of the Air Force 
and five days after appellant was notified of the acceptance 
and his discharge *°—the revision was inapplicable to ap- 
pellant’s case. The administrative process had come to an 
end by the time the revised regulation became effective. 
The new regulation was obviously intended to be pros- 
pective in operation. That was the plain purpose of adopt- 
ing the April 14 effective date for the revision which had 
been promulgated on March 17, 1959. 

The fact that appellant’s resignation and discharge took 


9 AFR 35-66, 17 March 1959, 13b provides: 
“13. How Cases Will Be Processed: 


b. Class II. When investigation indicates that a member 
should be classified as Class II, military counsel, who if reason- 
ably available should be a lawyer, will be obtained for the 
member. Thereafter, the member will be confronted with the 
nature of the evidence against him, which will be concurrently 
confirmed by a letter of notification. (See paragraph 9 and 
attachment 3 or 4 of this regulation, as applicable).” (Em- 
phasis added.) 


Compare this with AFR 35-66, 23 July 1956, 13b, which makes no 
reference to the assignment of counsel. Attachment 1, paragraph 5, 
of the 1956 regulation refers to counsel being made available. 

10 As to the effect of the acceptance of a resignation and notifica- 
tion of such acceptance, see Schmidt v. United States, 144 Ct.Cl. 
484, 487 (1959). 
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effect as of April 24, 1959—ten days after the effective date 
of the new regulation—is of no consequence. Nothing re- 
mained to be done administratively in his case after his 
resignation was accepted. If there had been any further 
processing necessary in his case after April 14, the argu- 
ment for applying the new regulation might be plausible, 
but hardly axiomatic even then. There is no reason to take 
a regulation explicitly made effective on a future date and 
apply it to cases already processed. A fortior this is true 
when the provision in question concerns the procedures 
for handling a case, rather than the substantive standards 
by which the case is judged.” 


11 Jn Bell v. Maryland, 378 US. 226 (1964), strongly relied on by 
appellant, the substantive offense for which the petitioners were 
convicted was abolished and their conduct—a “sit-in” demonstra- 
tion—legislatively sanctioned while the cases were pending in the 
Supreme Court. The Court concluded that under its “settled prac- 
tice in such circumstances, the judgments must consequently be 
vacated and reversed and the case remanded so that the state court 
may consider the effect of the supervening change in state law.” 
Id. at 228. 

Here, unlike in Bell, the change in the regulation did not sanction 
the conduct appellant was charged with committing nor did it elimi- 
nate such conduct as grounds for discharge. It simply amended the 
regulation in a manner affecting a procedural right. Such a change, 
even in the criminal law, is not necessarily retroactive. See Johnson 
& Cassidy v. New Jersey, 384 US. 719 (1966). 

NLRB v. National Container Corp., 211 F. 2d 525 (2d Cir. 1954), 
another case principally relied on by appellant, does not help him 
either, although it involved a procedural change. In that case, the 
NLRB, by decision in an unrelated case while the National matter 
was pending, changed a waiver rule. When the National case came 
before it, the Board applied the revised waiver rule. On appeal it 
was held: 


“[W]here, as here, an administrative agency in pursuance of 
its adjudicatory function makes an ad hoc change in one of its 
administrative policies, such change may be applied retro- 
actively in an appropriate case.” Id. at 534. (Emphasis 
added.) 


It is clear that the NLRB decision involved only the propriety of 
a retroactive application of a procedural revision when the agency 
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The fact that the revised regulation may have been in 
preparation by the Air Force prior to the time appellant 
was notified of the pendency of his discharge action is 
also of no legal consequence. If the service had wanted 
to make the revised regulation applicable to all cases pend- 
ing from the time of its preparation, it could have easily 
done so. But it made the regulation effective as of a specified 
future date. 

It is clear from the record that the 1959 revision was 
not intended to apply to cases in the posture of appellant’s. 
The District Court did not err, therefore, when it ruled 
that the regulation governing the proceedings against ap- 
pellant was the 1956 version of AFR 35-66. 


B. The Opportunity to Consult Counsel. 


Appellant’s separation was effected in accordance with 
the then applicable regulations, AFR 35-66 of July 23, 
1956, and AFR 36-12 of March 22, 1954, as amended by AFR 
36-12A of July 27, 1954. The discharge proceeding was 
initiated under paragraph 13b of AFR 35-66 of July 23, 
1956, which provides in part: 


13. How Cases Will Be Processed: 


b. Class II. When investigation indicates that a 
member should be classified as class II, he will be 
confronted with the nature of the evidence against him 
which will be concurrently confirmed by a letter of 
notification. * * * Disposition will be made as follows: 


(1) Officers will be informed that they may tender 
a resignation for the good of the service in accordance 
with paragraph 7a(3), AFR 36-12, 22 March 1954. If 
a resignation is tendered, it will be prepared and for- 
warded in accordance with AFR 36-12 to the officer 
exercising general court-martial jurisdiction. 


chose to apply it in that fashion. The Court did not hold that such 
a revision must be applied retroactively, only that it could be. 

In the instant case, the Secretary chose to revise the regulation 
in a prospective manner. The NLRB case is, therefore, inapposite. 


17 


There is no dispute that appellant received the proper 
letter of notification under this regulation, informing him 
of the charges, of the action to be taken by the military 
authorities, and of the alternatives open to him—tendering 
his resignation for the good of the service or electing to 
have his case considered by a board of officers, at which 
counsel would be available to him. Appellant chose to 
follow the former course and tendered his resignation for 
the good of the service. His tender of resignation was 
processed in the normal course and was accepted by the 
Secretary of the Air Force under paragraph 7a, AFR 36-12. 
Action to eliminate appellant under AFR 35-66 was thereby 
rendered unnecessary. 

The applicable regulation, AFR 35-66 of July 23, 1956, 
made no provision for furnishing counsel at the initiating 
stage of the proceedings.” It provided that counsel would 
be available if the officer elected to face a board of officers. 
But appellant did not do so and instead tendered his 
resignation for the good of the service. 

If the military authorities had declined to make counsel 
available to appellant, on his request, after he received the 
letter of notification describing the alternatives open to 
him, they had no obligation under the regulations to do so. 
This is not the case however. There is no evidence that 
appellant was prevented from consulting counsel of his own 


12 Since appellant had no right to counsel at this stage of the pro- 
ceedings by regulation or statute, his reliance on Dancy v. United 
States, — U.S. App. D.C. —, 361 F.2d 75 (1966), is misplaced, 
even assuming the applicability of criminal cases to a civil action 
like that involved here. Dancy was based upon the failure to supply 
counsel in derogation of an act of Congress. 

Appellant’s reliance on Miranda v. Arizona, 384 U.S. 463 (1966), 
is subject to the same infirmities. Appellant has failed to point to 
any authority permitting the application of that case to the present 
civil action. In addition, Miranda set up an exclusionary rule, 
prohibiting the admission of evidence secured in violation of its 
rules. Here, however, no such evidence was ever used in any pro- 
ceeding against appellant, since, by his resignation, he made such 
action unnecessary. Finally, the proceedings were completed before 
Miranda was decided and, therefore, that case is not applicable. 
Johnson & Cassidy v. New Jersey, supra. 
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choosing between the time he received his letter of notifica- 
tion and the time he tendered his resignation. Rather, 
the record demonstrates that appellant was afforded every 
opportunity to consult with counsel and did not do so 
solely because he rejected each of these opportunities. 

After hearing all the evidence, the trial judge concluded 
that the question put for determination by the mandate of 
the Court of Appeals—Was appellant afforded the op- 
portunity of consulting legal counsel regarding the ad- 
visability of submitting his resignation !—must be answered 
in the affirmative. 235 F. Supp. 93. There is ample evi- 
dence to support this conclusion which should not be dis- 
turbed on appeal.* 

The record reveals that several alternative sources of 
counsel were proposed to and rejected by appellant. The 
services of military counsel on appellant’s base were offered 
to and rejected by appellant (Tr. 287, 288). Military coun- 
sel at other bases was considered by appellant and Staff 
Judge Advocate Gasiewiez (Tr. 49, 288, 312) but never re- 
tained. Civilian attorneys located in the town where ap- 
pellant was situated were rejected by him because he knew 
them socially and did not want them to know of the charges 
against him (Tr. 292). During this entire period appellant 
was free to go when and where he pleased and had, ac- 
cording to his own testimony, air transportation at his 
disposal for this purpose (Tr. 143). With all these alterna- 
tives available, appellant decided to tender his resigna- 
tion without consulting counsel. 

The record also clearly establishes that appellant was in 


13 Rule 52(a), Federal Rules of Civil Procedure; Socash v. Addison 
Crane Co., 120 US. App. D.C. 308, 309, 346 F.2d 420, 421 (1965) ; 
Turner v. Early, 112 US. App. D.C. 233, 301 F.2d 557 (1962). 

14 The trial judge indicated that the legal officer contacted at 
Walker Air Force Base would not agree to represent appellant until 
he saw the files in the case and that the files were never transmitted 
to him (235 F. Supp. at 92). Staff Judge Advocate Gasiewicz testi- 
fied, however, that no one at Walker ever requested to see the files 
(Tr. 291). 
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possession of sufficient information about the charges to 
competently consult with and obtain the advice of counsel. 
In January of 1959 appellant was advised that he was under 
investigation because of a series of reports by several in- 
dividuals relating to homosexual activities (Tr. 237). The 
names of the individuals and the time and places involved 
were revealed to appellant at this time (Tr. 238). In addi- 
tion, the affidavits of two informants were shown to him 
(Tr. 264-65). Appellant gave a detailed written statement 
regarding the allegations to an OSI agent (Tr. 249). 
Finally, at no time did he deny the charges or request that 
more information be supplied him.” It is clear, therefore, 
that appellant was not prevented from consulting with coun- 
sel by any lack of knowledge of the charges on his part. 
Finally, the record supports the trial judge’s finding that 
appellant was vested with sufficient judgment properly to 
determine the advisability of consulting with legal counsel 
as to whether a resignation was in his best interest. His 
supervisor’s fitness report indicated that appellant per- 
formed satisfactorily on his job during this period (Tr. 
185). Colonel Poy, the OSI agent, said that, during his 
interviews with appellant, he appeared calm, cool and col- 
lected (Tr. 241, 246). Colonel Gilmore testified that when 
he met with appellant during this period appellant was 
rational, appeared to have all his mental faculties, asked 
reasonable and pertinent questions about the administra- 
tive regulations and drafted intelligent additions to the 
format letter of resignation (Tr. 280, 282). Doctor Eason, 
the physician who performed appellent’s separation physi- 
cal the day after appellant submitted his resignation, indi- 
cated that appellant’s psychiatric condition was normal 
(Tr. 349). Finally, Doctor Caprio, appellant’s psychiatric 
witness, concluded that appellant was not suffering from 


15 The court below concluded that, in the light of the entire record, 
the fact that the complete file against appellant was not permitted 
to go to the Walker Base for use by a possible prospect to serve as 
attorney for appellant was not of such magnitude as to constitute a 
denial of the opportunity to consult with counsel. 235 F. Supp. 93. 
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any nervous or mental disorder at the time of his resigna- 
tion (Tr. 189-90, 202).7¢ 

One reviewing the whole record cannot escape conclud- 
ing that appellant was afforded the opportunity to consult 
with counsel before tendering his resignation. That he did 
not avail himself of this opportunity does not invalidate 
his discharge. The most that appellant can ask is that the 
service comply with its own regulations.” The Air Force 
did that in this case when it afforded him the opportunity 
to consult counsel. 


Il. The Air Force afforded appellant such medical examination 
at the time of his separation as was required. 


(Tr. 189-90, 202, 221, 349, 351, 353, 359, 371) 


Appellant claims that his separation examination was 
defective because he was not afforded a psychiatric exami- 
nation, was not given an electrocardiogram and was not 
hospitalized for treatment of a so-called Baker’s cyst be- 
hind his left knee. The record indicates that none was re- 
quired under the circumstances of the instant case. 


A. Psychiatric Examination. 


Paragraph 14(a) (11) of AFR 35-66, 23 July 1956, pro- 
vides in part: 


16 The fact that appellant may have been “upset” by the proceed- 
ings, as opposed to mentally disturbed, is of no consequence. See 
Rich v. Mitchell, 106 U.S. App. D.C. 343, 273 F. 2d 78 (1959), cert. 
denied, 368 US. 854. 

Moreover, the seventy-two hour time limit within which General 
Hooks requested appellant to respond was not unreasonable. Com- 
pare Rich v. Mitchell, supra (3 days) with Paroczay v. Hodges, 
111 US. App. D.C. 362, 297 F.2d 439 (1961) (immediate decision). 

17 Vitarelli v. Seaton, 359 U.S. 535 (1959) ; Service v. Dulles, 354 
US. 363 (1957) ; Roberts v. Vance, 119 U.S. App. D.C. 367, 370, 343 
F. 2d 236, 239 (1964); McKay v. Wahlenmaier, 96 U.S. App. D.C. 
313, 226 F.2d 35 (1955); Smith v. United States, 155 Ct.Cl. 682, 
691 (1961). 
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14. How Cases Will Be Documented and Forwarded. 


Except in those cases where an officer tenders his 
resignation in lieu of further action under this regu- 
lation, cases which fall within the purview of this regu- 
lation will be documented and forwarded as follows: 


a*°* 


(11) Standard medical examination, recorded on 
Standard Form 88, ‘‘Report of Medical Exami- 
nation,’’ to include a psychiatric consultation, if 
feasible. 


Appellant received the standard medical examination be- 
fore his separation (J.A. 21-22). Dr. Eason, the examining 
physician, concluded that appellant’s psychiatric condition 
was normal and that no psychiatric consultation or exami- 
nation was indicated (Tr. 349, 359, 371).° The applicable 
regulation did not give appellant an absolute right to such 
consultation” and, when Dr. Eason concluded that such an 
examination was not necessary, he was not required by any 
regulation to refer appellant for psychiatric consultation. 


18The qualifying language at the beginning of paragraph 14 
would appear to make paragraph 14(a) (11) wholly inapplicable 
to appellant’s case. But see paragraph 13(b) (1), AFR 35-66, 23 
July 1956. 

19 While Dr. Caprio, appellant’s psychiatric witness, concluded 
that one in appellant’s circumstances should have had a psychiatric 
examination before separation (221), his testimony also indicated 
his opinion that appellant was not at that time suffering from any 
nervous or mental disorder (Tr. 189-90, 202). 

20 The qualifying words “if feasible” in paragraph (11) substan- 
tiate appellee’s position that such consultation was discretionary 
with the examining physician. “Feasible” is defined as “suitable” 
or “reasonable.” Webster’s New International Dictionary (2d edi- 
tion). Under the circumstances of the instant case, such examination 
was neither suitable nor reasonable. 
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B. The Electrocardiogram 


Appellant argues that he was improperly denied an elec- 
trocardiogram. The applicable regulation, paragraph 44b 
of AFM 160-1, provides: 


44. Electrocardiogram: 
b. Electrocardiogram will be done on the following: 


(1) Forty years of age or over. 

(2) Unsatisfactory response to exercise. 

(3) History of cardiac symptoms, such as substernal 
pain or dyspnea. 

(4) Sitting pulse under 50. 

(5) Any finding suggestive of cardiac abnormality. 


At the time of his separation physical, appellant had not 
passed his fortieth birthday. Examination did not disclose 
any of the other factors necessitating an electrocardiogram. 
Such a test was, therefore, not required as a part of the 


separation examination. In addition, an examination by a 
private physician made shortly after appellant’s separation 
corroborated Dr. Eason’s finding of no cardiac abnormality 
(J.A. 36-37). 


C. The Baker’s Cyst 


Dr. Eason, in the course of examining appellant for the 
purposes of the separation physical, discovered the so-called 
Baker’s cyst described as ‘‘a five centimeter diameter fluc- 
tuate cyst on the posterior aspect of the left knee’”’ (Tr. 
351). Upon further examination he found no limitation of 
range or motion or loss of strength was caused by the cyst 
(Tr. 351). He concluded that the cyst did not present any 
urgent need for surgery and was compatible for essential 
activity for many years (Tr. 353). Hospitalization for 
removal of the cyst before separation was not, therefore, 
required. 

The trial judge, viewing the entire record in this regard, 
concluded that ‘‘there was no violation of any regulation 
as to the physical or mental examination of the plaintiff.’’ 


23 


235 F.Supp. 94. There is substantial evidence to support 
this conclusion which should not now be disturbed. 
CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Davin G. Bress, 

United States Attorney. 

Frank Q. NEBEKER, 

Cranes A. Mays, 
Assistant United States Attorneys. 
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In The 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,158 


MURRAY H. INGALLS, 


EUGENE M. ZUCKERT, 
Secretary of the Air Force, 


Appellee 


Appeal from the United States District Court 


for the District of Columbia 


REPLY BRIEF FOR MURRAY H. INGALLS, APPELLANT 


Although appellee is arguing the case in the facts, still his case 


is unconvincing. 


The Atr Force Has Not Discharged Its Duty Under Its Own Reguletions In 
Affording Appellant the Reasonable Opportunity of Consulting Legal 
Counsel Under All Circumstances Including Mental Competency 


The testimony cf Dr. Eason, the examining medical officer, as to 
whether Major Ingalls should have had a psychiatric examination is of 
no probative value to the Court. By Eason's own testimony as to his 


(2) 
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opinion on alcoholism, Eason stated: 


"T don't know. I am an anesthesiologist and don't 
keep this particular phase of medicine up to ae 
an opinion.” (Tr. 367). 


Again he stated, "I personally have never taken ai great deal of 


interest in healing the alcoholic." (Tr. 368). 

Dr. Eason cannot excuse himself by saying that he is not a psychi- 
atrist but an anesthesiologist. Airplanes and pilots were available 
which could have flown Major Ingalls to any military Or government 
hospital for a proper psychiatric evaluation. 


Q. In other words, you could send a patient to Walter Reed 
if you thought it was necessary for treatment. 


A. (Bason) Yes. (Tr. 369). 


* * * * 


And would those airplanes be available? I mean, would 
the medical department have any problem in getting 
transportation, air transportation? 

A. (Eason) Wo, Sir. (Tr. 369-370). 

With the testimony of Eason, Major Ingalls, Nolte and others, 
appellant did not have a reasonable opportunity of consulting legal 
counsel, especially under the particular papenoleaicall and psychiatric 
aspects of this case. The Air Force has not discherged its responsi- 
bilities under its own regulations. : 

There is a "Concatenation of Circumstances" which prevented an 
opportunity to consult legal counsel, which included not only his 
mental competency, but detrimental reliance on Colonel Gilmore, the 
Deputy Chief of Staff for Personnel, that Ingalls aid! not needa a 


lawyer, and command influence, which like the pressure in the atmosphere, 
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of fifteen pounds to the square inch, is always with the military service 
Tais case is saturated with command influence, Colonel Poy the 
OSI investigator, Colonel Gilmore, the Deputy Chief of Staff for Personnel, 
Colonel Gasiewiez; the Staff Judge Advocate, are primarily and mainly 
concerned with carrying out the Command's instructions and orders. The 
individual's rights are low on the totem pole of the military structure. 
Major Ingalls had no attorney to represent him nor does the record show 
that he conferred with an attorney, outside of Colonel Gasiewicz. Com- 


mand influence was everywhere. 


Chief Justice Warren in Reynolds v. Sims, 377 US 562, 563 states: 


"One must be ever aware that the Constitution forbids 
sophisticated as well as simple-minded modes of dis- 
crimination." 


Even a little command influence is detrimental when an Honorable 
Discharge is at stake. 

The evidence does not support the ruling of the Court below. Chief 
Judge Bazelon in the concurring opinion of Socash v. Addison Crane Com- 
pany, --US App. D.C.--, 346 F. 2a. 420 (1965) in regard to the "clearly 
erroneous" doctrine stated: 


"T do not believe, however, that these determinations 
are findings of fact to be disturbed only if ‘clearly 
erroneous'. Rule 52(a). Fed. R. Civ. P. But I 
follow the rule of the Supreme Court's action in 
McAllister v. United States, 348 US 19, 75 S. Ct. 6, 99 
TL. Ed. 20 (1954), to indicate such determinations are 
findings of fact. This view is that ultimate determ- 
jnations; such as negligence vel nom are ‘mixed ques- 
tions of law and fact freely revieweble on appeal and 
not subject to the normal sense to the clearly erron- 
eous limitation'." 


Clearly this Court has ample authority to review the decision 


especially when it was referred for en opinion by this Court. 


She 


Appellant's Signed Statement 


Otherwise, by a recitation in the facts by appellee, "No question 


of counsel was raised in this interview." (Tr. 247, 259). Appellee is 
silent as to the process of obtaining the signed statement of appellant. 
The record reveals the following: 


"Q. Now at this time (when the statement was being 
prepared) did you advise Major Ingalls that he 
had the right of counsel?” (Tr. 258-259). 


(Poy). No, Sir. I never raised the questicn." 


I see. Did any of your superiors ever advise you. 
to inform a person you are investigating that he 
has the right of counsel?" 


"A. No. In fact I have been advised it is not 
necessary." (Tr. 259). 


Appellant is astonished at this aspect of the case: Many years ago, 
Daniel Webster said: 
"Justice, sir, is the great interest of man on’ earth." 


Appellant's Reliance on The Advice of Colonel Gilmore, Deputy Chief of 
Staff for Personnel 


Appellee is silent on this point. He states Gilmore advised 
Major Ingalls to see Colonel Gasiewicz the Staff Judge Advocate at 
Holloman Air Force Base. : 

The record shows: 


"Q. Now, sir, between the date of the 9th and the 
12th and possibly the 10th or 11th, the inter- 
vening time, did you ever say to this plaintiff 
that it was your best advice to him that he go 
ahead and prepare and sign a letter of resig- 
nation for the good of the service, and that he 
didn't need counsel to make this judgment be- 
cause you, Colonel Gilnore, could give him as 
good advice as any lawyer could in this regard?" 


(Gilmore). I might have made a statement that 
could have been construed as that..." 
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* * * * 


(Gilmore)....that I would have said, if I said 
it that as far as just tendering a resignation 
that the administrative rules in that procedure 
I kmew as well as a lawyer." (Tr. 282-263). 


The following cases in this circuit, Paroczay v- Hodges, 111 US 


App. D.C. 362, 297 F. 2a. 439, Ingells v. Zuckert, 114 US App. D.C. 39, 


309 F. 2d. 659, Goodman v. United States, --US App. D.C. --, 358 F.2d. 
532, Dabney v- Freeman, -- US App. D.C.--, 358 F.2d. 533, depict the com- 
plexities of a resignation case, with the allegation of involuntariness, 
which demand the intelligence of an experienced lawyer, not tainted with 
command influence, as the Deputy Chief of Staff for Personnel was. 

Appellant was misled by his detrimental reliance on the Air Force 
that be did not need legal counsel in this forced resignation case. 

This is a glaring exsmple of command influence. 
The Applicable Regulation 

Appellee contends that as appellant's resignation, which took 
effect ten days after the effective date of the new regulation is of 
no consequence. He relies on Schmidt v. United States, 14h Ct. CL. 484, 
487 (1959). 

The Schmidt case, supra, has a different set of facts than Ingalls. 
Schmidt submitted his resignation to the Coast Guard, which resignation 
was effective on'March 20. However, he did not receive it until March 30. 
Therefore, the Court held, the resignation was effective on the 30th: 
This has little bearing on Ingalls. The question presented if a resig- 
nation is accepted ten days prior to the effective date, can the Air 


Force disregard the laws in existence at that time? We submit that 


ae 


the Air Force must observe AFR 35-66 of March 17, 1959, effective 
April 14, 1959, to a resignation effective April 2h, 1959. 

Appellee further contends that the change in regulation is not 
of mich consequence. The change makes specific the counsel to rep- 
resent the officer. 

Mr. Justice Brennan in Bell v. Maryland, 378 US 226,' 228 stated: 
"Under this Court's settled practice in such circum- 
stances, the judgments must consequently be vacated 
and reversed and the case remanded so that the state 
court may consider the effect of the supervening change 
in the state law." : 

111 A.L-R., 1318 reads: 

"The greater weight of authority is inclined to the 
view that an appellate court, in reviewing a judgment 
on appeal or error, will dispose of the question ac- 
cording to the law prevailing at the time of such dis- 
position, and not according to the law prevailing at 
the time of the rendition of the judgment." 

In the instant case, appellant contends that AFR 35-66, promil- 
gated March 17, 1959 and effective April 14, 1959, was applicable to 
a resignation effective April 24, 1959. 

Numerous Supreme Court cases including Bell v. Maryland, supra, 
support appellant's theory of supervening change. 

In summing up, Major Ingalls did not have a reasonable oppor- 
tunity under all the circumstances, of the involuntariness of the 


resignation, his mental condition and command influence, of consult- 


ing legal counsel. 


CONCLUSION 


That appellant be restored to his position as Major in the 
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United States Air Force or an Honorable Discharge be granted him, 


and he be retired for physical disability in line of duty and be 


granted back pay. 
Respectfully submitted, 


Donald H. Dalton 
480 Mills Building 
1700 Pennsylvania Ave., N. 
Washington 8, D. C. 
Attorney for Appellant 


